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ORDER AND JUDGMENT"

Before TACHA, LUCERO, and MURPHY, Circuit Judges.

In this appeal, State Farm Fire and Casualty Company, American Modern
Home Insurance Company, and American Western Home Insurance Company
(collectively, the “Insurers”) challenge the district court’s conclusion that the
“local controversy” exception requires the court to remand this “mass action”
originally removed from state court under the Class Action Fairness Act of 2005
(CAFA), 28 U.S.C. § 1332(d). Having granted the Insurers’ petition for
permission to appeal, we exercise jurisdiction under 28 U.S.C. § 1453(c). We
conclude that the district court did not err in determining that plaintiffs satisfied
all the requirements of the local controversy exception. We also conclude that

under the circumstances of this case, the district court did not err in declining to

*

After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is
therefore ordered submitted without oral argument. This order and judgment is
not binding precedent, except under the doctrines of law of the case, res judicata,
and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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apply the “procedural misjoinder” doctrine (also known as the “fraudulent
misjoinder” doctrine). Accordingly, we AFFIRM the order remanding this case to
state court.!

l. BACKGROUND

A. CAFA and the “Local Controversy” Exception

CAFA provides for the removal to federal court of certain “mass actions.”
28 U.S.C. § 1332(d)(11). Thus, under CAFA a defendant may remove an action if
it involves the claims of at least 100 persons that are worth at least $5,000,0000
in the aggregate, so long as there is minimal diversity between the parties. Id.;
see also id. § 1332(d)(2) (setting jurisdictional minimums and diversity
requirements).

CAFA, however, also contains certain exceptions that require the federal
district court to remand otherwise removable actions. The only such provision
relevant to this appeal is the “local controversy” exception, which states:

A district court shall decline to exercise jurisdiction . . .

(A)(i) over a class action in which--

() greater than two-thirds of the members of all proposed

plaintiff classes in the aggregate are citizens of the State in
which the action was originally filed;

! Under 28 U.S.C. § 1453(c)(2), this court must render judgment within sixty
days of the filing of the appeal. See also id. § 1453(c)(3)(B) (allowing the court
to avail itself of one ten-day extension “for good cause shown and in the interests
of justice”). This decision is issued within the statutory deadlines.
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(I1) at least 1 defendant is a defendant—

(aa) from whom significant relief is sought by members
of the plaintiff class;

(bb) whose alleged conduct forms a significant basis for
the claims asserted by the proposed plaintiff class; and

(cc) who is a citizen of the State in which the action was
originally filed; and

(111) principal injuries resulting from the alleged conduct or
any related conduct of each defendant were incurred in the
State in which the action was originally filed; and
(i1) during the 3-year period preceding the filing of that class action,
no other class action has been filed asserting the same or similar
factual allegations against any of the defendants on behalf of the
same or other persons.
28 U.S.C. §1332(d)(4).
B. Facts
Plaintiffs own or owned property in the former mining town of Picher,
Oklahoma. Because Picher is environmentally contaminated, the State
established the Lead-Impacted Communities Relocation Assistance Trust (the
“Trust”) to buy properties and to assist residents in relocating. On May 10, 2008,
a tornado damaged or destroyed many buildings in Picher. The Trust immediately
decided to offset any amounts that applicants received from their insurance
coverage against the amounts the Trust would pay for their properties. The Trust

required applicants to disclose their insurance information to the Trust and to

authorize their insurance companies to communicate with the Trust. This suit
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involves plaintiffs’ claims against: (1) persons and entities associated with the
Trust (the “Trust-related Defendants”) and (2) plaintiffs’ insurance companies.

Plaintiffs’ claims against the Trust-related Defendants stem from their
allegations that the Trust deliberately uses appraisals that undervalue their
properties and conducts secret proceedings concerning the appraisals in violation
of Oklahoma law. The Trust is not a defendant in this suit, but it is the only
named defendant in a separate suit, based on the same factual allegations as this
case, that plaintiffs filed in Ottawa County, Oklahoma (the “Ottawa County
Case”). In this case, the Trust-related Defendants are Larry Roberts, the
operations manager of the Trust; J.D. Strong, the Secretary of the Environment
for Oklahoma; Cinnabar Service Company, a firm that conducted appraisals; and
Van Tuyl and Associates, a firm that conducted or reviewed appraisals.

The remaining defendants are ten insurance companies, three from
Oklahoma and seven from out-of-state. Plaintiffs’ claims against the insurance
companies state that the companies improperly paid only actual cash value for the
tornado damage because they knew plaintiffs’ properties would not be repaired or
replaced. The cash-value payouts were lower than the replacement-cost payouts
would have been. Plaintiffs also allege that the insurance companies failed to
reveal all coverage available to policyholders and improperly (and in bad faith)

leveraged the Trust offsets to urge plaintiffs to accept lower payments.



C. Proceedings in the District Court

There were fewer than 100 plaintiffs when the case began. Thus, the case
was not removable under CAFA. But eventually plaintiffs filed their Second
Amended Petition, which set forth claims on behalf of more than 200 persons.
State Farm then removed the case to federal court. The federal district court sua
sponte noted that the local controversy exception might bar the exercise of federal
jurisdiction. The district court ordered the parties to show cause why the case
should not be remanded to state court.

1. Briefing

Joined by American Modern Home Insurance Company, State Farm first
argued that the “other class action” provision, found in 8 1332(d)(4)(A)(ii), was
not satisfied because plaintiffs had filed the Ottawa County Case. State Farm
then focused on the joinder of the two groups of defendants, arguing that the
claims against the insurance companies had been misjoined with the claims
against the Trust-related Defendants. “When the claims against the
[Trust-related] defendants are disregarded, there is no Oklahoma citizen whose
alleged conduct forms a significant basis for the claims asserted by the plaintiffs
and from whom significant relief is sought by the defendants.” Aplt. App., Vol.
Il at 453. In making its local controversy analysis, State Farm urged the district
court to “disregard the claims against the [Trust-related] Defendants and . . .

consider the elements of the local controversy exception only as they apply to the
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claims against the Insurer Defendants.” Id. at 458. State Farm then argued why
none of the Oklahoma insurers would satisfy the exception’s local-defendant
provision, found in 8§ 1332(d)(4)(A)(i)(Il). Finally, State Farm asserted that
plaintiffs had not shown that at least two-thirds of them were citizens of
Oklahoma, as required by 8 1332(d)(4)(A)(i)(1).

In favor of remand, plaintiffs asserted that each of them had claims against
Strong, Roberts, Cinnabar, and Van Tuyl, and they sought significant relief from
Cinnabar and Van Tuyl. They asserted that the Ottawa County Case did not
preclude applying the exception because no defendant was named in both cases.
They denied that there was a fraudulent joinder, and asserted that this was not the
kind of case that CAFA envisioned as proper for removal.

In reply, State Farm again asserted that plaintiffs had not satisfied the “no
other class action” requirement. It further pressed its procedural-misjoinder
theory, noting that plaintiffs missed the point when they discussed fraudulent
joinder (as distinguished from misjoinder). And it noted that plaintiffs had not
disputed that, absent the Trust-related Defendants, there was no local defendant.

2. The Hearing

The district court then held a hearing on jurisdiction. When the hearing
reached the local-defendant issue, the court delved into the nature of plaintiffs’
claims. Plaintiffs’ counsel asserted, “The cause of actions that we have against

Cinnabar and Van Tuyl and the state defendants are collusion amongst
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themselves. It’s our belief and opinion at this point that the insurance claims are
more collateral in nature to the primary claims which we believe are Cinnabar and
Van Tuyl, Strong, and th[e] Oklahoma State defendants.” Id. at 564. Plaintiffs
stated that their claims against the insurance companies were small compared to
those against the Trust-related Defendants, because only a fraction of all plaintiffs
had claims against any one insurer, but they all had claims against the
Trust-related Defendants.

State Farm first took up the “no other class action” issue, then moved to the
local-defendant factor:

What’s fascinating in [plaintiffs’ counsel’s] answers to your

questions is he made very clear they’re focusing -- when they focus

on significant defendant and significant relief, the plaintiffs focus

solely on Cinnabar, Van Tuyl, J.D. Strong, and Larry Roberts.

Plaintiffs have not even attempted to argue that any of the three

Oklahoma-based insurance companies is a significant defendant

against whom significant relief is sought.
Id. at 574. State Farm stated that plaintiffs had not shown any logical relationship
between the two sets of claims other than that they both relate to property in
Picher. State Farm urged the court to accept the procedural misjoinder doctrine
and to remand the claims against the Trust-related Defendants, while retaining
jurisdiction over the claims against the insurance companies.

3. The District Court’s Decision

The district court issued a written decision. It held that the case was

properly removed under CAFA. It then addressed each element of the local
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controversy exception. First, it found that more than two-thirds of the plaintiffs
were citizens of Oklahoma as of the date of the filing of the Second Amended
Petition. Next, it found that defendants Roberts, Strong, and Cinnabar were
defendants (1) from whom plaintiffs sought significant relief; (2) whose conduct
formed a significant basis for plaintiffs’ claims; and (3) who were citizens of
Oklahoma as of the date of the filing of the Second Amended Petition.? In

making this finding, the court noted that “State Farm has not offered any
argument in opposition to plaintiffs’ claim that they are seeking significant relief
from the Trust Defendants,” and State Farm’s procedural-misjoinder position
“impliedly acknowledges that plaintiffs seek significant relief from the Trust
Defendants.” 1d. at 747. The court declined to apply procedural misjoinder,
noting that this circuit had not adopted the doctrine. It also noted that, even if the
doctrine were available, it would not be appropriate to apply it in this case
because it was not clear that the severed claims would meet CAFA’s jurisdictional
requirements. Finally, the court concluded that the principal injuries were
incurred in Oklahoma and no other class action had been filed against any of the
defendants in the previous three years. Accordingly, the district court ordered

that the case be remanded to state court.

2 The court did not consider Van Tuyl because Van Tuyl had not been served
with process as of the date of the decision.
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This court granted the Insurers’ motion for permission to appeal. The
district court stayed the order of remand pending this court’s decision.
Il.  ANALYSIS

On appeal, the Insurers argue (1) that the requirements of the local
controversy exception are not met, but (2) if those requirements are met, then the
district court should have applied the procedural misjoinder doctrine, severed the
claims against the Trust-related Defendants from the claims against the insurance
companies, and allowed the claims against the insurance companies to proceed in
federal court. Because this appeal involves issues of statutory interpretation, our
review is de novo. See Coffey v. Freeport v. McMoran Copper & Gold, 581 F.3d
1240, 1245 (10th Cir. 2009) (per curiam).

A. The Court Did Not Err In Its Local Controversy Analysis

The Insurers contend that the district court erred in its local controversy
analysis for two reasons: (1) the Ottawa County Case should count as another
pending class action for purposes of § 1332(d)(4)(A)(ii); and (2) Roberts, Strong,
and Cinnabar do not meet the local-defendant provisions of
§ 1332(d)(4)(A)(i)(I).

1. The “Other Class Action” Clause

The local controversy exception requires that “during the 3-year period

preceding the filing of that class action, no other class action has been filed

asserting the same or similar factual allegations against any of the defendants on
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behalf of the same or other persons.” 28 U.S.C. § 1332(d)(4)(A)(ii). The district
court found this requirement satisfied because none of the defendants in this case
were named as defendants in the Ottawa County Case. The Insurers argue that
“[t]here is no question that the Ottawa County class action asserts factual
allegations concerning the Trust and the Trust Defendants that are the same or
virtually the same as those asserted here.” Aplt. Br. at 49. Because of the
similarities in the cases, the Insurers contend that “the Trust Defendants in the
two cases are different in name, but not in substance. Allowing plaintiffs to
evade CAFA in this manner would achieve the very result that CAFA sought to
avoid.” Id. at 50.

“[I]t is our primary task in interpreting statutes to determine congressional
intent, using traditional tools of statutory construction. In ascertaining such
congressional intent, we begin by examining the statute’s plain language, and if
the statutory language is clear, our analysis ordinarily ends.” Coffey, 581 F.3d at
1245 (quotation omitted). In this case, our analysis begins and ends with the
plain language of § 1332(d)(4)(A)(ii). The statute says “against any of the
defendants,” not, as the Insurers would have us read, “against any of the
defendants or parties in privity with them.” Congress certainly knows the
well-established rule that an entity and its officers, directors, managers, and
employees are separate legal persons, see, e.g., Cedric Kushner Promotions, Ltd.

v. King, 533 U.S. 158, 163 (2001), and it could have provided for such
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distinctions in the exception had it wanted to do so. The district court did not err
in concluding that the Ottawa County Case does not preclude the “no other class
action” requirement from being satisfied.

2. The Local-Defendant Provisions

The Insurers also argue that the district court erred in concluding that
Roberts, Strong, and Cinnabar qualified as local defendants. They assert that
these defendants do not satisfy the “significant relief” clause,

8 1332(d)(4)(A)()(I1)(aa), and the “significant basis” clause,

8 1332(d)(4)(A)(i)(I1)(bb). The Insurers’ argument on appeal treats both classes
of defendants as part of a single group. This is a departure, however, from the
Insurers’ position before the district court.

As discussed above, in the district court the Insurers primarily relied on
procedural misjoinder, ignoring whether the Trust-related Defendants satisfied the
local-defendant provisions for the defendants viewed as a whole. Because they
make this argument for the first time on appeal, we decline to consider the
Insurers’ assertions that the Trust-related Defendants do not satisfy the local-
defendant requirement. See Stewart v. U.S. Dep’t of Interior, 554 F.3d 1236,
1245 n.1 (10th Cir. 2009) (explaining that arguments not raised in the district
court are waived); Tele-Commc’ns, Inc. v. C.I.R., 104 F.3d 1229, 1234 (10th Cir.
1997) (noting that “raising a related theory” is insufficient to preserve an issue for

appeal). Moreover, although the argument concerns subject matter jurisdiction, it
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remains waivable because it is an argument in support of, not a challenge to,
jurisdiction. See Franklin Sav. Corp. v. United States, 180 F.3d 1124, 1129
(10th Cir. 1999).

B. Procedural Misjoinder

The heart of this appeal is the district court’s decision to decline the
Insurers’ invitation to apply the procedural misjoinder doctrine. The Insurers
contend that the claims against them and the other insurance companies are
misjoined with the claims against the Trust-related Defendants. They state that
the district court should have recognized the misjoinder, severed the two sets of
claims, and allowed the claims against the insurance companies to proceed in
federal court.

“Fraudulent misjoinder occurs when a plaintiff sues a diverse defendant in
state court and joins a non-diverse or in-state defendant even though the plaintiff
has no reasonable procedural basis to join such defendants in one action.”

E. Farish Percy, Defining the Contours of the Emerging Fraudulent Misjoinder

Doctrine, 29 Harv. J. L. & Pub. Pol’y 569, 572 (2006). The doctrine stems from
the Eleventh Circuit’s decision in Tapscott v. MS Dealer Service Corp., 77 F.3d
1353 (11th Cir. 1996).® Determining that the claims alleged against one class of

defendants were “wholly distinct” from the claims against a second class of

3 The Eleventh Circuit has since abrogated Tapscott on other grounds. See
Cohen v. Office Depot, Inc., 204 F.3d 1069, 1072 (11th Cir. 2000).
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defendants, and thus insufficient for joinder under Fed. R. Civ. P. 20, the
Eleventh Circuit held:

Misjoinder may be just as fraudulent as the joinder of a resident
defendant against whom a plaintiff has no possibility of a cause of
action. A defendant’s right of removal cannot be defeated by a
fraudulent joinder of a resident defendant having no real connection
with the controversy. Although certain putative class representatives
may have colorable claims against resident defendants in the
“automobile” class, these resident defendants have no real connection
with the controversy involving Appellants Davis and West and
Appellee Lowe’s in the putative “merchant” class action. We hold
that the district court did not err in finding an attempt to defeat
diversity jurisdiction by fraudulent joinder. We do not hold that
mere misjoinder is fraudulent joinder, but we do agree with the
district court that Appellants’ attempt to join these parties is so
egregious as to constitute fraudulent joinder.

Id. at 1360 (quotation omitted). It appears that the Fifth Circuit may also accept
procedural misjoinder. See Crockett v. R.J. Reynolds Tobacco Co., 436 F.3d 529,
532-33 (5th Cir. 2006); In re Benjamin Moore & Co., 309 F.3d 296, 298 (5th Cir.
2002). No circuit has rejected the doctrine, but the district courts and the
commentators are split. Compare Percy, 29 Harv. J. L. & Pub. Pol’y at 572;
Laura J. Hines and Steven S. Gensler, Driving Misjoinder: The Improper Party
Problem in Removal Jurisdiction, 57 Ala. L. Rev. 779, 780 (2006) (advocating
adoption of the doctrine), and Greene v. Wyeth, 344 F. Supp. 2d 674, 684

(D. Nev. 2004); Burns v. W. S. Life Ins. Co., 298 F. Supp. 2d 401, 402-03

(S.D. W.Va. 2004) (applying the doctrine), with Ronald A. Parsons, Jr., Should

the Eighth Circuit Recognize Procedural Misjoinder?, 53 S.D. L. Rev. 52, 53
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(2008) (urging the circuit court to decline to recognize the doctrine), and
Rutherford v. Merck & Co., Inc., 428 F. Supp. 2d 842, 851-52 (S.D. Ill. 2006)
(rejecting the doctrine).

There may be many good reasons to adopt procedural misjoinder, as the
Insurers argue. But we need not decide that issue today, because the record
before us does not show that adopting the doctrine would change the result in this
case. Particularly, the district court noted that, even if it were to apply procedural
misjoinder, “it is not clear that at least one hundred plaintiffs with claims totaling
$5 million have claims against the Insurer Defendants, and the Court would be
speculating if it determined that it had an independent basis for subject matter
jurisdiction over the severed claims.” Aplt. App., Vol. Il at 749. We cannot
conclude that the court erred in this observation.

The Insurers contend that the Second Amended Petition, on its face, asserts
claims against all insurance companies by all plaintiffs. But they misplace their
reliance on these bare allegations. The court may look beyond the complaint to
establish whether jurisdictional requirements for removal are met. See McPhail v.
Deere, 529 F.3d 947, 956 (10th Cir. 2008); Karnes v. Boeing Co., 335 F.3d 1189,
1192-93 (10th Cir. 2003). State Farm itself admitted that not all plaintiffs had
insurance claims. See Aplt. App., Vol. Il at 613 n.4; see also id. at 656, 658, 667.

And nothing before us shows that there are at least 100 plaintiffs with such
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claims.® Thus, we cannot conclude that the district court erred in holding that it
was not convinced it could appropriately exercise jurisdiction over the claims
against the insurance companies, even if those claims were severed from the
claims against the Trust-related Defendants. Nothing in this decision, however,
shall preclude the Insurers from presenting their procedural misjoinder argument
to the state court. Should the claims be severed, the Insurers may again remove
the case under CAFA if removal is appropriate. See, e.g., Crockett, 436 F.3d at
531-33.

I1l. CONCLUSION

The judgment of the district court is AFFIRMED.

Entered for the Court

Deanell R. Tacha
Circuit Judge

4 The record before us shows only twenty-seven plaintiffs are insured by the

named insurance companies. See Aplt. App., Vol. Il at 471 (affidavit from
Oklahoma Farm Bureau Mutual Insurance Company stating that it insured four
plaintiffs); id. at 472 (affidavit from American Farmers and Ranchers Mutual
Insurance Company stating that it insured four plaintiffs); id. at 474 (affidavit
from American Western Home Insurance Company stated that it insured two
plaintiffs); id. at 664 (declaration stating American Modern Home Insurance
Company insured two plaintiffs); id., Vol. Il at 855, 917 (documents listing State
Farm as seven plaintiffs’ insurer); id. at 858 (document listing National Security
Insurance Company as one plaintiff’s insurer); id. at 861, 864 (documents listing
Allstate as three plaintiffs’ insurer); id. at 873 (document listing Shelter Insurance
Company as two plaintiffs’ insurer); id. at 879 (document listing America First as
two plaintiffs’ insurer).
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