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ORDER AND JUDGMENT *

_________________________________

Before LUCERO ,  MATHESON ,  and BACHARACH ,  Circui t  Judges.
_________________________________

This  appeal  grows out  of  pr ior  proceedings involving Mr.  Nathan

Don Jack’s  convict ion in federal  court  for  second-degree murder .  After

unsuccessful ly appeal ing,  Mr.  Jack f i led a  motion to vacate under  28

U.S.C.  § 2255.  The distr ict  court  denied rel ief ,  and Mr.  Jack f i led a

motion to al ter  or  amend the judgment  under  Federal  Rule of  Civi l

* Oral  argument  would not  material ly aid our  considerat ion of  this
appeal .  See  Fed.  R.  App.  P.  34(a)(2)(C);  10th Cir .  R.  34.1(G).  Thus,  we
have decided the appeal  based on the briefs .

Our order  and judgment  does not  const i tute  binding precedent
except  under  the doctr ines of  law of  the case,  res  judicata ,  and col lateral
estoppel .  See  Fed.  R.  App.  P.  32.1(a);  10th Cir .  R.  32.1(A).



Procedure 59(e) .  The dis tr ict  court  denied this  motion,  and Mr.  Jack

appealed.  We concluded that  Mr.  Jack’s  motion under  Rule 59(e)  had

been f i led out  of  t ime.  United States  v .  Jack ,  630 F.  App’x 858 (10th Cir .

2015) (unpublished).  Apparent ly misunderstanding our conclusion as

turning on the date his  motion had been postmarked,  Mr.  Jack moved in

distr ict  court  to  correct  the record.  The dis tr ict  court  denied rel ief ,

concluding that  the record did not  need to be corrected because our  prior

opinion did not  turn on the date of  the postmark.  We agree.

The deadline for  f i l ing a  Rule 59(e)  motion is  28 days af ter  entry of

the judgment .  Fed.  R.  Civ.  P.  59(e) .  Because Mr.  Jack was a  prisoner ,  he

could take advantage of  the “prisoner  mailbox rule .”  Under this  rule ,  the

court  regards the f i l ing date of  a  motion as  the date  that  the prisoner  gave

his  document  to prison authori t ies  for  f i l ing.  Price v .  Philpot ,  420 F.3d

1158,  1163-64 (10th Cir .  2005).  But  the rule  requires  the prisoner  to do

certain things.  For  example,  when f i l ing a  motion under  28 U.S.C.

§ 2255,  the prisoner  must  use the avai lable system for  legal  mail ,  put  the

document  in the inst i tut ional  mail ing system by the deadline,  and f i le  a

declarat ion or  notar ized s tatement  set t ing forth the date  of  deposi t  and

stat ing that  f i rs t -class  postage had been prepaid.  Rule 3(d) ,  Rules

Governing Sect ion 2255 Proceedings for  the U.S.  Distr ict  Courts .

2



The distr ict  court  concluded that  the Rule 59(e)  motion had been

fi led out  of  t ime,  and we agreed in the prior  appeal .  United States  v .

Jack ,  630 F.  App’x 858,  860 (10th Cir .  2015) (unpublished).  There,  we

explained that  Mr.  Jack had not  sat isf ied two requirements  for  using the

prisoner  mailbox rule:  (1)  he did not  say that  he had sent  the motion

through the prison legal-mail  system, and (2)  his  declarat ion did not  s tate

that  f i rs t -class  postage had been prepaid.  Id.  a t  860-61.  As a  resul t ,  we

held that  the Rule 59(e)  motion had not  tol led the t ime to appeal  the

denial  of  rel ief  under  § 2255.  Id.  at  861.

Mr.  Jack apparent ly misunderstood our opinion,  for  he wants  to

clar ify the record to show the correct  date  of  the postmark on the

envelope containing his  Rule 59(e)  motion.  The distr ict  court  decl ined to

clar ify the record because the proposed clar if icat ion would not  have

made any difference.  The court  was correct  because we had not  referred

to the postmark date when deciding that  the motion was unt imely.

Instead,  we rel ied on Mr.  Jack’s  fai lure to s tate  that  he had used the

prison’s  legal-mail  system and that  f i rs t -class  postage had been prepaid.

Based on that  reasoning,  the dis tr ict  court  denied Mr.  Jack’s  request  for

clar if icat ion of  the record on the date of  the postmark.

Mr.  Jack’s  only argument  on appeal  is  that  the dis tr ict  court  should

have al lowed clar if icat ion of  the record regarding the date of  the
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postmark.  We reject  this  argument  because we agree with the dis tr ict

court’s  reasoning.  Under our  prior  opinion,  Mr.  Jack’s  Rule 59(e)  motion

would have remained untimely regardless  of  the date of  the postmark.  As

a resul t ,  we aff i rm.

Final ly,  we note that  Mr.  Jack seeks leave to appeal  in  forma

pauperis .  Though Mr.  Jack is  indigent ,  he lacks any good fai th for  this

appeal .  As a  resul t ,  we deny leave to appeal  in  forma pauperis .  See

Rolland v.  Primesource Staf f ing,  LLC ,  497 F.3d 1077,  1079 (10th Cir .

2007).

Entered for  the Court

Robert  E.  Bacharach
Circui t  Judge
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