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ORDER AND JUDGMENT"

Before McHUGH, MURPHY, and CARSON, Circuit Judges.

After examining the briefs and appellate record, this panel has determined
unanimously to honor the parties’ request for a decision on the briefs without oral
argument. See Fed. R. App. P. 34(f); 10th Cir. R. 34.1(G). The case is therefore
submitted without oral argument.

Reco Manning appeals from the sentence imposed by the district court upon
revocation of his term of supervised release. Manning asserts the sentence of twenty-
four months’ imprisonment, to be followed by an additional one year of supervised

release, is unduly harsh and, therefore, substantively unreasonable. This court

* This order and judgment is not binding precedent, except under the doctrines
of law of the case, res judicata, and collateral estoppel. It may be cited, however, for
its persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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exercises jurisdiction pursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 3742(a) and
affirms the district court’s judgment.

A federal jury convicted Manning on one count of being a felon illegally in
possession of a firearm and ammunition, 18 U.S.C. §§ 922(g)(1), 924(a)(1); one
count of possession of heroin with intent to distribute, 21 U.S.C. § 841(a)(1),
(b)(1)(C); and one count of possession of methamphetamine with intent to distribute,
id. § 841(a)(1), (b)(1)(C). See United States v. Manning, 635 F. App’x 404, 405-06
(10th Cir. 2015). Because Manning was a career offender, his advisory sentencing
range was 210 to 240 months’ imprisonment. /d. The district court departed
downward and imposed a sentence of 112 months’ imprisonment. /d. It ordered that
Manning serve a three-year term of supervised release upon his release from
incarceration. /d. Manning completed his sentence on July 20, 2021, and was
released on supervision in Georgia. Although Manning was supervised in Georgia,
jurisdiction remained with the Northern District of Oklahoma.

In June 2022, Manning received permission from his probation officer to travel
to Arkansas to help care for his injured father. On July 28, 2022, at about 1:30 a.m.,
Sergeant Griffin of the Pine Bluff (Arkansas) Police Department, responded to a call
of shots fired. When he observed a car speeding away from the scene, Griffin
activated his lights and siren and, after a short pursuit, stopped the car. When he
approached the driver’s side of the car, Griffin noticed the driver was sweating and
very frantic. After learning the driver, Manning, was on supervision and had a search

condition, officers asked Manning to step out of the car. When Manning reached
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down, officers noticed a gun on the driver’s side floorboard; they removed Manning
from the car and detained him. Officers recovered the gun—a Taurus .45 handgun—
from the floorboard of the car. The handgun was fully loaded and there was a round
in the chamber. Officers also found pill bottles with other people’s names containing
marijuana, methamphetamine, cocaine, and over 300 pills suspected to be, inter alia,
hydrocodone, Adderall, and MDMA. Because the local jail was short-staffed and
would only hold defendants charged with violent crimes, officers released Manning.

Shortly after the incident, an officer contacted Manning’s probation officer in
Georgia and provided her with reports detailing the July 28th incident. This was the
first she had heard about the matter. In violation of a condition of his supervised
release, Manning had not contacted her after his detention. Based on the July 28th
incident, the probation office in Georgia requested Manning’s case be returned to
Oklahoma to request a supervised release revocation warrant. Manning’s probation
officer in Oklahoma sought just such a warrant on August 16, 2022. The day after
the warrant issued, Manning was again stopped for a traffic violation in Arkansas.
He possessed marijuana and suspected oxycodone pills. Manning was arrested on the
supervised release violation warrant and, eventually, returned to the Northern District
of Oklahoma for a revocation hearing.

Before the hearing, the probation office submitted a superseding petition

alleging Manning violated five different conditions of supervision based on his
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conduct in Arkansas.! Based on those alleged violations, together with his category
VI criminal history, Manning faced an advisory sentencing range of 21 to 27 months’
imprisonment. Neither party disputed that calculation. Manning did, however,
request a downward variance from the advisory range. He argued a sentence of home
detention was appropriate because it was the first time he was charged with violating
his conditions of supervision; he was taking responsibility for his actions; he had no
infractions while in custody on the original sentence; he could care for his aunt if
released; and he has serious health issues. The government opposed Manning’s
request for a variance, arguing the nature of the violations and Manning’s underlying
conviction warranted a guideline sentence of twenty-four months.

At the hearing, Manning denied the alleged violations of his supervised
release. The government called police officers on the scene of Manning’s July 28th
detention and a Northern District of Oklahoma probation officer to prove the
violations. Manning testified on his own behalf and offered an alternative version of
the July 28th stop. In Manning’s version of events, either a friend or unknown party

left the gun and drugs in the car. Manning did admit to having methamphetamine in

! The specific violations were as follows: (1) mandatory condition number
one—the defendant shall not commit another federal, state or local law violation; (2)
mandatory condition number two—the defendant shall not unlawfully possess or use
a controlled substance; (3) mandatory condition number four—the defendant shall
not possess a firearm or ammunition; (4) standard condition number eleven—a
defendant shall notify the probation officer within 72 hours of being arrested or
questioned by the police; and (5) standard condition number ten—a defendant shall
permit a probation officer to visit him anytime at his home and confiscate any
contraband.
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his pocket for personal use. Manning further claimed he could not call his probation
officer after the incident because the police took his phone, which contained the
probation officer’s number. On cross-examination, he claimed he did not attempt to
look up his probation officer’s phone number because he was not “up to date with all
that high-tech stuff.” Manning also described his serious health issues: deep vein
thrombosis, a pulmonary embolism, and issues related to exposure to black mold
while imprisoned that required use of a prescription asthma inhaler.

After hearing the evidence, the district court found Manning violated four
separate conditions of his supervised release.? It found the government proved
Manning possessed methamphetamine, marijuana, and the handgun found in the car
on July 28th. The court specifically found Manning’s alternate explanation for the
presence of guns and drugs in his car on July 28th not credible. Turning to the
appropriate sentence, the district court heard from the prosecutor and defense
counsel, as well as from Manning himself. Defense counsel argued Manning had
people supporting him, including his mother, and he had an opportunity to return to
his community in Georgia. In response to this argument, the court reminded counsel
that Georgia refused to accept supervision of Manning, so home confinement in
Manning’s mother’s home was not an option. Counsel acknowledged that was “a

problem,” but did not offer an alternative basis for home confinement. Defense

2 The district court concluded the government did not prove Manning violated
standard condition ten—which obligates a supervisee to allow his probation officer to
inspect the supervisee’s home.
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counsel told the court that Manning, at the age of thirty-nine, had “learned and
clearly understands that there are consequences” and implored the court to give
Manning a below-guideline sentence. The court responded by noting it departed
downward significantly at the original sentencing based on Manning’s potential. For
its part, the government argued Manning’s violations were “a pretty egregious repeat
offense.” Despite Manning’s claim he was trying to do the right thing, he engaged in
the exact same criminal acts that brought him before the court the first time.

The district court rejected Manning’s request for a variance, concluding as
follows:

The court has reviewed the defendant's motion for . . . [a] non-
guideline sentence . . . along with the letters submitted on his behalf.
The court has also reviewed the government’s response opposing the
defendant’s motion for variance or non-guideline sentence . . . .

The defendant was previously found guilty of felon in possession
of a firearm and ammunition, possession of heroin with intent to
distribute, and possession of methamphetamine with intent to distribute.
At sentencing, he received a downward variance from the career
offender prescribed guideline range of 210 to 240 months to a range of
110 to 137 months and was sentenced to 112 months’ imprisonment to
be followed by concurrent three-year terms of supervised release.

On July 28th of this year, during a traffic stop in Pine Bluff,
Arkansas, the defendant was found in possession of methamphetamine,
various pills which have yet to be tested, . . . marijuana, along with a
firearm. Additionally, the defendant failed to notify the probation office
of his contact with law enforcement . . . .

Based upon the nature of the defendant's violations and the
similarities to the underlying convictions, the court finds that the factors
cited by the defendant fail to separate him from the mine run of
similarly situated defendants to a degree that would warrant a variance.
Accordingly, the defendant’s motion for variance or non-guideline
sentence . . . will be denied.
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The court recognizes that the guidelines are advisory and are not
mandatory, but has considered those guidelines along with all of the
factors set forth in Section 3553(a) to reach an appropriate and
reasonable sentence in this case. Specifically, the court has considered
the nature and circumstances of the violations and the defendant’s
history and characteristics.

The defendant committed new law violations, possessed a
firearm, possessed controlled drugs, and failed to notify the probation
office of law enforcement contact. The defendant’s violations of his
conditions of supervision exhibit a pattern of noncompliance. Based on
these factors, a sentence within the advisory guideline range will serve
as an adequate deterrent to this defendant as well as others, promote
respect for the law, provide just punishment for the offense, and provide
protection for the public.

In accordance with applicable law, this court hereby imposes the
following sentence: It’s the order and judgment of this court that the

term of supervised release shall be revoked and that the defendant, Reco

D. Manning, is hereby committed to the custody of the Bureau of

Prisons to be imprisoned for a term of 24 months as to each of [the

counts], with each count to run concurrently with the other.

On appeal, Manning asserts his sentence is not substantively reasonable
because it “is simply too harsh” under the totality of the circumstances of this case.
“In imposing a sentence following revocation of supervised release, a district court is
required to consider both [the Sentencing Guidelines Chapter 7’s policy statements],
as well as a number of the factors provided in 18 U.S.C. § 3553(a).” United States v.
Cordova, 461 F.3d 1184, 1188 (10th Cir. 2006) (citation omitted). “In reviewing a
sentence imposed after revocation of supervised release, we review the district
court’s factual findings for clear error and its legal conclusions de novo.” United

States v. Handley, 678 F.3d 1185, 1188 (10th Cir. 2012). This court will not reverse

such a sentence if the record establishes that the sentence i1s “reasoned and

7
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reasonable.” /d. (quotation omitted). “A reasoned sentence is one that is
procedurally reasonable; and a reasonable sentence is one that is substantively
reasonable.” United States v. Vigil, 696 F.3d 997, 1001 (10th Cir. 2012) (quotation
omitted). “Substantive reasonableness review broadly looks to whether the district
court abused its discretion in weighing permissible § 3553(a) factors in light of the
totality of the circumstances.” Id. at 1002 (quotation omitted). The overarching
question is whether the district court abused its discretion in selecting the sentence it
deems reasonable. See United States v. Ruby, 706 F.3d 1221, 1225 (10th Cir. 2013).
A sentence that falls within the properly calculated guidelines range, like the one at
issue here, is presumed to be substantively reasonable. United States v. McBride,
633 F.3d 1229, 1232-33 (10th Cir. 2011) (noting the presumption applies “in
reviewing a revocation-of-supervised-release sentence within the range suggested by
the Commission's policy statements™).

Manning has not come close to overcoming the presumption of reasonableness
that attaches to his within-guidelines sentence. The district court here was faced with
serious new violations of law. See Smith v. United States, 508 U.S. 223, 240 (1993)
(recognizing that drugs and guns are a “dangerous combination”). This criminal
conduct mirrored the conduct underlying the convictions that led to Manning’s
supervised release, demonstrating a complete lack of appreciation for the substantial
sentencing break the district court afforded Manning on his original convictions.
Given those facts, it was not remotely unreasonable for the district court to

emphasize deterrence and the protection of the public over concerns about Manning’s

8
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health. This is especially true because the district court (1) recommended Manning
be placed in a facility other than the one that caused his problems with mold and (2)
took steps to make sure the United States Marshal’s Service was aware of Manning’s
health issues and was monitoring those issues while Manning was in its custody. Nor
does Manning’s professed desire to care for his aunt and return to his landscaping job
overcome the presumption his within-advisory-guidelines-range sentence was
reasonable. Manning was not working at his landscaping business in Georgia or
helping his aunt when he was arrested with drugs and a gun in Arkansas. Instead, he
had been in Arkansas for over a month. In any event, the record reveals Manning
could not return to Georgia to work or care for his aunt because the United States
Probation Office in Georgia refused to resume supervision of him. In response to the
district court’s direct recognition of that fact, Manning did not present a viable home
confinement plan. Finally, the mere fact Manning did not have a disciplinary record
while incarcerated and did not violate the terms of his supervised release for
approximately one year does not mandate a shorter sentence. Instead, the district
court could, and did, reasonably conclude that the danger inherent in Manning’s new
violations of law required a lengthy custodial sentence to protect the public and
demonstrate both specific and general deterrence.

At base, Manning asks this court to reexamine the record and come to our own
conclusion about what sentence was appropriate in this case. This court does not,
however, “reweigh the sentencing factors but instead ask[s] whether the sentence fell

within the range of rationally available choices that facts and the law at issue can

9
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fairly support. We reverse only when the district court renders a judgment that is
arbitrary, capricious, whimsical or manifestly unreasonable.” United States v. Blair,
933 F.3d 1271, 1274 (10th Cir. 2019) (citation and quotations omitted). The sentence
imposed by the district court in this case was undoubtedly reasonable.

For those reasons set out above, the judgment entered by the United States

District Court for the Northern District of Oklahoma is hereby AFFIRMED.

Entered for the Court

Michael R. Murphy
Circuit Judge
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